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at common law, and independent of cus- 
tom and usage, for remuneration by the 
buyer for keeping ? Apparently not. 
The services in such case are rendered 
not at the request, express or implied, 
of the buyer, and not even for his bene- 
fit, except remotely. The goods are 
kept and the expenses incurred solely for 
the benefit of the seller, and adversely 
rather than otherwise, to the interests 
of the buyer. To compel him, there- 
fore, to pay for them would be contrary 
to every elementary principle. Certain 
it is that in such cases the seller has no 
lien on the goods for the expenses of 
keeping, as he would have for the con- 
tract price. Sec British Empire Ship- 
ping Co. v. Somes, El., Bl. & El. 353, 
affirmed in House of Lords, 8 H. L. C. 
338. And see Hartley v. Hitchcock, 1 
Stark. 408 ; Mclntyre v. Carver, 2 W. 
& S. 392. 

The second question is, whether the 
common law gives a person, who ex- 
pends time and money on property which 
he supposes to be his, any ground for re- 
muneration from the real owner, when 
once ascertained, and who thus usually 
derives more or less benefit from the 
other's expenditure. Probably this arises 
most frequently in regard to real estate, 
and the rule seems to be well settled 
that, at common law and independent 
of statute, the real owner is not liable. 

And undoubtedly the result thus 
reached led to the enactment of the 
"betterment laws," as they are usually 
termed, giving the party incurring the 



expense or making the improvements 
upon real estate under a bona fide belief 
of title some mode of redress, either by 
way of lien or otherwise, against the real 
owner, or at least against the property 
itself. 

But the common law, in such cases, 
not only did not create any implied con- 
tract or liability on the part of the real 
owner, but even held him not bound by 
his subsequent express promise to pay 
for the improvements. Being rendered 
without his request, express or implied, 
they constituted a past or executed con- 
sideration, as it is called, and so the 
promise was not legally supported : 
Frear v. Hardenbergh, 5 Johns. 272. 
Therefore, persons who take possession 
of government land without right — squat- 
ters — cannot maintain an action to recover 
of the rightful owner for the improve- 
ments made thereon, although the de- 
fendant has afterwards promised to pay 
for them : Carson v. Clark, 1 Scam. 
113; Hutson v. Overturf, Id. 170; 
Roberts v. Garen, Id. 396 ; Townsend v. 
Briygs, Id. 472 ; Mc.Farland v. Mathis, 
5 Eng. (Ark.) 560. If A. performs work 
for B. on land owned by B.'s wife, but 
solely on B.'s personal credit and not as 
agent for his wife, and the wife subse- 
quently gives her note for the labor, she 
is not liable therefor, simply because the 
work was not done at her request or by 
her authority ; Morse v. Mason, 103 
Mass. 560. 

Edmund H, Bennett. 



RECENT AMERICAN DECISIONS. 

Supreme Court of Missouri. 
SHARPE v. JOHNSTONE. 

In an action for malicious prosecution although it appears that the prosecutor 
communicated to counsel all the facts and followed the latter's advice, yet if not- 
withstanding such advice he believed the prosecntion must fail, and was actuated in 
commencing it by a desire to injure and wrong the accused, he is liable. 
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If there be reasonable or probable cause, no malice, however distinctly proved, 
will make the defendant liable. The proof of malice does not establish the want 
of probable cause, nor does the want of probable cause necessarily establish the 
existence of malice. That is to say, malice is not an inference of law from the want 
of probable cause. 

Malice, however, may be inferred from the facts which go to establish the want 
of probable cause, but this inference is a question of law for the court, and not a 
question of fact for the jury. 

Where the accused is discharged by the committing magistrate, and the prosecutor 
afterwards procures him to be iudicted for the same offence, the indictment is a 
second and independent prosecution for which damages may be recovered in addition 
to those recovered for the first prosecution ; but if the prosecutor is summoned 
before the grand jury without his procurement, he is not liable for damages as for a 
second prosecution. 

Where two indictments are successively found for the same offence, and on 
account of some formal defect in the first it is quashed and the prisoner tried and 
acquitted on the second, the two cannot, in an action for malicious prosecution, be 
considered as two separate prosecutions. 

From St. Louis Court of Appeals. 

This was an action for malicious prosecution. The plaintiff in 
1869 had entered into an arrangement with defendants, by which 
defendants were to ship him mules which he was to sell, receiving 
for his services one-third the net profits. After some time a set- 
tlement was had by which he was found indebted to defendants in 
a certain sum, besides his one-third of whatever loss might be suf- 
fered by the non-payment of paper taken from purchasers of the 
mules. Afterwards a draft of one of these purchasers having gone 
to protest plaintiff undertook its collection and did collect the 
money, but refused to pay any of it to defendants, on the ground 
that they had fraudulently invoiced mules to him at a larger price 
than had been paid by them, and that they had sold some mule 
sheds remaining on hand at the close of the adventure, at a price 
much below the value. Defendants consulted counsel and insti- 
tuted a criminal proceeding against plaintiff in the Court of Criminal 
Correction, but plaintiff was discharged by the judge. Subse- 
quently two indictments against plaintiff were successively found 
by the grand jury upon the same charge. After both indictments 
had been found the court quashed one and the plaintiff was tried 
upon the other and acquitted. He then brought this suit against 
defendants and filed a declaration containing a count on the prose- 
cution in the Court of Criminal Correction and one on each of the 
indictments. The case was tried and resulted in a verdict and 
judgment for plaintiff which was reversed on appeal. See 59 Mo. 
Vol. XXX.— 73 
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557, where the facts are fully reported. On the second trial the 
court gave a number of instructions, all of which are sufficiently 
stated in the opinion except the eighth instruction asked for by 
plaintiff, which was as follows : 

"Even if the jury should find that the defendants, prior to such 
prosecutions, communicated to couns 1 learned in the law all the 
facts, yet, nevertheless, if they should further find that such pros- 
ecutions were without probable cause and that such counsel were 
not consulted by them in good faith, but that defendants were act- 
uated in consulting such counsel and in commencing such prosecu- 
tions with angry passions and a hostile desire to injure and wrong 
him, then the opinion and advice of such counsel is of no avail as 
a defence in the cause." 

The court also instructed the jury that there might be a recovery 
on each count of the declaration, notwithstanding that all the pro- 
ceedings were for the same alleged offence. 

The verdict and judgment was for plaintiff, and defendant ap- 
pealed to the Court of Appeals, which reversed the judgment, 
whereupon plaintiff appealed to this court. 

Martin $ Lackland, for appellants. 

Henderson $■ Shields, for respondents. 

The opinion of the court was delivered by 

Hough, J. — This was an action for malicious prosecution, and 
is the same case reported in 59 Mo. 557, where the facts are fully 
stated, and it will be unnecessary to establish them in this opinion. 
It will be proper to observe, however, that in the trial which took 
place after the case was remanded by this court, the plaintiff re- 
covered judgment for $ 1500 on the first count. $3000 on the sec- 
ond count and $3000 on the third count ; whereas, in the first 
trial, the plaintiff recovered judgment for $6334.42 on the first 
count, and judgment was rendered for the defendants on the second 
and third counts. The first count was founded upon plaintiffs dis- 
charge by the committing magistrate, and the second and third 
counts were founded upon proceedings had upon two indictments 
found in the criminal court. 

It is essential to a recovery in an action for malicious prosecu- 
tion, that the prosecution should be ended, and that it should have 
been instituted maliciously and without probable cause. 



SHARPE v. JOHNSTONE. 579 

When this case was here before, this court said: "If there be 
reasonable or probable cause, no malice, however distinctly proved, 
will make the defendant liable. The proof of malice does not 
establish the want of probable cause, nor does the want of probable 
cause necessarily establish the existence of malice. That is to say, 
malice is noc an inference of law from the want of probable cause. 
Malice, however, need not be proved by direct and positive testi- 
mony, but may be inferred from the facts, which go to establish the 
want of probable cause, and this is all that is meant when it is said 
that malice maybe inferred from the want of probable cause:" 59 
Mo. 575-6. 

In the case of Van Sickle v. Brown, 68 Mo. 627, probable cause 
was defined as follows : " In our opinion, that reasonable and pro- 
bable cause which will relieve a prosecutor from liability is, a belief 
by him in the guilt of the accused, based upon circumstances suffi- 
ciently strong to induce such belief in the mind of a reasonable 
and cautious man :" 68 Mo. 635. 

It may be further observed that the action of a grand jury in 
finding a bill of indictment, or the commitment of the prisoner by 
the examining magistrate, is prima facie evidence of probable 
cause : Sharp v. Johnstone, 59 Mo. 558 ; Van Sickle v. Brown, 
supra; State v. Bailey, 35 Mo. 168 ; Brant v. Biggins, 10 Id. 
728 ; G-raham v. Noble, 13 Serg. 233 ; Bacon v. Town, 4 Cush. 
217. 

On the other hand the refusal of the committing magistrate to 
bind the defendant over, has been said by this court to be very per- 
suasive evidence that the prosecution was without probable cause : 
Sharp v. Johnstone, supra ; Caperson v. Sproule, 39 Mo. 39 ; 
Brant v. Biggins, 10 Id. 728. 

When an indictment has been found by the grand jury, or the 
defendant has been committed by the examining magistrate, this 
prima facie evidence of probable cause may be rebutted, or over- 
thrown by evidence showing that such indictment, or commitment, 
was obtained by false or fraudulent testimony, or other improper 
means, or by evidence showing that the prosecutor, notwithstand- 
ing the action of the grand jury or the committing magistrate, did 
not himself believe the defendant to be guilty. 

When the examining magistrate refuses to commit, and it is 
thus determined that there is no probable cause for the prosecution, 
any inference of malice which may be drawn from such fact, will 
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be overcome by showing that the prosecutor, having fully informed 
himself as to all ascertainable facts bearing upon, the guilt or inno- 
cence of the plaintiff, and having fully and fairly communicated 
the same to reputable counsel, instituted the prosecution under the 
opinion of such counsel, that the plaintiff was legally subject to a 
criminal charge, and himself believed such advice to be correct and 
that the plaintiff was guilty. This is what is meant by consulting 
counsel and instituting the prosecution in good faith. 

Before proceeding to examine, in the light of these general prin- 
ciples, the instructions given and refused by the trial court, the 
verdict in the case as now presented renders it necessary for us to 
determine whether there could, in any event, be a recovery on each 
count of the petition, it being conceded that the two indictments 
were for the same offence charged before the committing magistrate. 

In the case of Bacon v. Towne et al., 4 Cush. 217, it appeared 
that the plaintiff was bound over by the committing magistrate, 
and was subsequently indicted by the grand jury, but in conse- 
quence of a defect in the indictment the public prosecutor entered 
a nolle prosequi thereon, and forthwith another indictment was laid 
before the grand jury and was found upon the evidence already 
given ; upon which last indictment the plaintiff was tried and ac- 
quitted, and he thereupon instituted an action for malicious prose- 
cution. Shaw, C. J., delivered the opinion of the court, holding 
that there was a single continuous prosecution which was not ended 
until the plaintiff was acquitted on the second indictment. The 
case at bar is distinguishable from that case in this : In the case 
at bar the first prosecution was ended when the plaintiff was 
discharged by the examining magistrate. When the prisoner is dis- 
charged by the examining magistrate, the law does not require that 
the examination taken by him shall be certified and delivered to 
the clerk of the court having cognisance of the offence charged, to 
be laid before the grand jury. It is only when the prisoner is 
bound over that this is required to be done : ch. Ill, art. 2, §§ 25, 
27, 33, W. S. So that if the prosecutor should, after the discharge 
of the prisoner, voluntarily appear, or cause himself to be sum- 
moned, before the grand jury and procure the prisoner to be in- 
dicted for the same offence charged before the magistrate, this 
would be the institution of a second and independent prosecution 
for which he could be held liable, if he acted maliciously and with- 
out probable cause. But if, in such case, the prosecutor should not 
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voluntarily appear, but should be summoned before the grand jury 
without his own procurement, he would not be liable to an action, 
unless the testimony given by him, on which the plaintiff was in- 
dicted and arrested was false or fraudulent. And we are further 
of opinion that when two indictments are found by the grand jury 
for the same offence, and the second indictment is preferred solely 
on account of some formal defect in the first, and the first is thereby 
suspended and is quashed, no action for malicious prosecution can 
be based upon the order of the court discharging the prisoner from 
the first indictment. Even if the first indictment had been quashed 
before the second indictment was found, and the criminal court had 
committed or recognised the plaintiff to answer a new indictment, 
as it might have done (sect. 1986, Rev. Stat.), such second indict- 
ment could not be regarded as the institution of a new prosecution, 
but as a continuation of the proceedings under the first indictment. 
The third instruction asked by the defendants was as follows : 

If the jury believe there was reasonable cause for the prosecu- 
tion, no malice, however distinctly proved, will make defendants 
liable in this action, and the proof of want of probable cause does 
not necessarily establish the existence of malice ; that is to say, 
malice is not an inference of law from the want of probable cause, 
and the jury cannot infer malice unless the facts attending the 
conduct and determination of the prosecutions, and those adduced 
to establish the want of probable cause, are of a character to war~ 
rant such inference. 

This instruction is in the language of the opinion delivered by 
this court, when the case was first here. It was given by the court, 
with the exception of that portion in italics, and that was properly 
omitted, as the context of the opinion from which it was taken 
shows that it was intended by this court as a direction to trial courts 
in giving instructions in regard to the inference of malice from the 
want of probable canse. It should not be embodied in an instruc- 
tion for the reason that it involves a question of law. Whether the 
facts are such as to warrant an inference of malice, is a question of 
law for the court. We see no material error in the instructions 
given by the court, so far as the first count is concerned. Under 
the view we take of the case additional instructions should have 
been given applicable to the counts based upon the prosecutions 
.under the indictments. 

Instruction number eight given for the plaintiff has been sharply 
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criticised by the defendant's counsel, and has been declared to be 
erroneous by the court of appeals. We have the same opinion, 
however, in regard to this instruction, now, which we had when this 
case was first here, and treating it as applicable alone to the first 
count, as it was treated on the record then before us, we think it 
correct. 

The advice of counsel cannot accurately be said to amount to 
probable cause, in the face of the judgment of the magistrate dis- 
charging the prisoner. 

The discharge of the plaintiff by the committing magistrate was 
prima facie evidence of a want of probable cause, although coun- 
sel may have advised that plaintiff was liable to a criminal charge ; 
and although the defendants may have communicated to counsel 
learned in the law, all the facts and circumstances bearing upon the 
guilt or innocence of the plaintiff, which they knew, or by reason- 
able diligence could have ascertained, yet if, notwithstanding the 
advice of counsel, they believed that the prosecution must fail, and 
they were actuated in commencing said prosecution, not simply by 
angry passions or hostile feelings, but by a desire to injure and 
wrong the plaintiff, then most certainly, they could not be said to 
have consulted counsel in good faith, and the jury would have been 
warranted in finding that the prosecution was malicious. This is 
what we think the 8th instruction means. 

The judgment of the Court of Appeals reversing the judgment 
of the Circuit Court and remanding the case will be affirmed. 

All concur except Judge Ray, absent. 

The importance to the legal profes- a rebuttal of the presumptive malice, 

sion of the decision in the principal which the jury may infer from the proof 

case lies in its clear and explicit state- of want of probable cause, and that it 

ment of the extent to which, and the cannot, therefore, establish a conclusive 

real grounds upon which, the advice presumption of probable cause, 

of counsel will constitute a good defence It is remarkable with what uncertainty 

to an action for malicious prosecution, the books speak of the manner in which 

Concisely stated, the court decides that the advice of counsel constitutes a de- 

the advice of counsel will not prevail as fence. Some of the cases hold that it is 

an absolute defence, where actual malice proof of probable cause (Ross v. Innis, 

is found by the jury. The correctness 26 111. 259 ; Potter v. Seale, 8 Cal. 

of the decision rests upon the strength 217 ; Hewlett v. Cruchley, b Taunt, 

of the position taken by the court, that 277 ; Levy v. Brannan, 39 Cal. 485 ; 

the advice of counsel given upon a full Besson v. Soutliard, 10 N. Y. 236 ; 

and complete statement of all the facts Hurray v. McLane, 2 Car. Law Hep. 

within the knowledge of the prosecutor, 186 ; Fisher v. Forrester, 33 Penn. St. 

is a defence only so far as it operates as 501 ; Le Maistre v. Hunter, Bright. 495 ; 
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Olmstcad v. Partridge, 16 Gray 383; 
Laughlin v. Clawson, 27 Penn. St. 330). 
Some maintain that it disproves malice, 
in most cases imposing no limitation 
upon its scope {Snow v. Allen, 1 
Stark. 409 ; Murphy v. Larson^ 77 111. 
172 ; Center v. S/wtny, 2 Clarke 393; 
Sommer v. Mft, 4 S. & R. 20 ; Stanton 
v. Hart, 27 Mich. 539 ; Williams v. 
Fan ilieter, 8 Mo. 339 ; Davenport v. 
Lynch, 6 Jones L. 545 ; Rover v. We6- 
ster, 3 Clarke 502), while others, and 
it is believed the majority of the cases, 
refer to it as establishing, both the 
absence of malice and the presence of a 
probable cause ( Wilkinson v. Arnold, 
1 1 Ind. 45 ; Gould v. Gardner, 8 La. 
Ann. 1 1 ; Bliss v. Wyman, 7 Cal. 257 ; 
Bartlett v. Brown, 6 R. I. 37 ; Walter 
v. Sample, 25 Penn. St. 275 ; Ames v. 
Rathbun, 55 Barb. 194 ; Blunt v.- Little, 
3 Mason 102; Phillips v. Bonham, 16 
La. Ann. 387 ; Chandler v. McPherson, 
11 Ala. 916 ; Turner v. Walker, 3 G. 
& J. 380 ; Lemay v. Williams, 32 Ark. 
166 ; PaWr v. Richardson, 70 111. 545 ; 
Wood v. Weir, 5 B. Mon. 544 ; Wicker 
v. Hotchkiss, 62 111. 107 ; Davie v. 
Wisher, 72 Id. 262 ; Skidmore v. Bricker, 
77 Id. 164; Soule v. Winslow, 66 Me. 
447). 

Mr. Justice Stort in the case of 
Blunt v. Little, 3 Mason 102, said : 
"It is certainly going a great way to 
admit the evidence of any counsel that 
he advised a suit upon a deliberate ex- 
amination of the facts, for the purpose 
of repelling the imputation of malice and 
establishing probable cause. My opin- 
ion, however, is that such evidence is 
admissible, although it is sometimes open 
to the objections stated in Hewlett v. 
Crutchley, supra." 

The Supreme Court of Pennsylvania, 
in Walter v. Sample, 25 Penn. St. 275, 
expresses itself thus : ' ' Professors of the 
law are the proper advisers of men in 
doubtful circumstances, and their advice, 
when fairly obtained, exempts the party 
who acts upon it from the imputation of 



proceeding maliciously and without pro- 
bable cause. It may be erroneous, but 
the client is not responsible for the error. 
He is not the insurer of his lawyer. 
Whether the facts amount to probable 
cause is the very question submitted to 
counsel in such cases; and when the 
client is instructed that they do, he has 
taken all the precaution demanded of a 
good citizen." Judge Coolet, in his 
work on Torts, p. 183, under the head 
of malicious prosecutions, says : "It 
may, perhaps, turn out that the com- 
plainant, instead of relying upon his own 
judgment, has taken the advice of coun- 
sel learned in the law, and acted upon 
that. This should be safer and more 
reliable than his own judgment, not only 
because it is the advice of one who can 
view the facts calmly and dispassionately, 
but because he is capable of judging of 
the facts in their legal bearings. A 
prudent man is, therefore, expected to 
take such advice, and when he does so, 
and places all the facts before his coun- 
sel, and acts upon his opinion, proof of 
the fact makes out a case of probable 
cause, provided the disclosure appears to 
have been full and fair, and not to have 
withheld any of the material facts." 
And in the principal case, when it was 
for the first time before the Supreme 
Court (see 59 Mo. 577), Judge Hough 
said : " The advice of counsel will 
not amount to probable cause, when the 
prosecutor resorts to such advice only as 
a cloak for his malice. He must consult 
counsel in good faith, and it is not only 
his duty to make himself acquainted with 
all ascertainable facts having a bearing 
upon the supposed offence, but he must 
communicate all such facts to his coun- 
sel, however immaterial he may deem 
them to be." In an early case, Sommer 
y. Wilt, 4 S. & R. 20, Judge Duncan, 
of the Supreme Court of Pennsylvania, 
said: "If this act had proceeded from 
ignorance or mistake of the law on a 
fair representation of facts to the attor- 
ney, I would not impute the honest mis- 
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take of a professor of the law to malice in 
the client ; for here would he innocence 
which would strip the case of its malig- 
nant qualities, and would, as I rather 
incline to consider the law, be a defence 
in the action." 

These citations suffice to show that the 
courts apparently have as yet a confused 
idea of the ground upon which the advice 
of counsel furnishes a defence to an 
action for malicious prosecution. If the 
advice of counsel, when given upon a 
fair and complete statement of all the 
facts bearing upon the case that are 
within the knowledge of the prosecutor 
proves the existence of probable cause, 
then it furnishes a complete bar to the 
action, whatever may have been the 
motive which induced the proceeding. 
The most positive and venomous malice 
will not render the prosecutor liable, if 
he can establish probable cause for the 
prosecution. 

As is generally stated in all the cases 
upon this subject, malice and want of 
probable cause must co-exist to found an 
action for malicious prosecution. Al- 
though the malice need not be directly 
and affirmatively proved, but may be 
inferred from the want of probable 
cause (Pangburn v. Bull, 1 Wend. 
345 ; White v. Tucker, 16 Ohio St. 468 ; 
Ammerman v. Crosby, 26 Ind. 451 ; 
Cooper v. Utterbach, 37 Md. 282 ; Blass 
v. Gregor, 15 La. Ann. 421 ; McKown 
v. Hunter, 30 N. Y. 625 ; Willans v. 
Taylor, 6 Bing. 183 ; Closson v. Stap- 
les, 42 Vt. 209 ; Purcell v. McNamara, 
9 East 361 ; Mowry v. Whipple, 8 K. 
I. 360 ; Harpham r. Whitney, 77 111. 
32 ; Flickinger v. Wagner, 46 Md. 581 ; 
Merriam v. Mitchell, 13 Me. 439 ; 
Dietz v. Langfitt, 63 Penn. St. 234 ; 
Schqfield v. Ferrers, 47 Id. 194; Pau- 
kett v. Livermore, 5 Clarke 277 ; Garri- 
son v. Pearce, 4 E. D. Smith 255 ; 
Cecil v. Clarke, 17 Md. 508 ; Harkrader 
v. Moore, 44 Cal. 144 ; Holliday v. 
Sterling, 62 Mo. 321 ; Savil v. Roberts, 
1 Salk. 14, 15; Ewing v. Sanford, 19 



Ala. 605) ; the want of probable cause 
cannot be inferred, but must be proven 
affirmatively and independently of the 
presence of actual malice : Travis v. 
Smith, 1 Penn. St. 234; Willans v. 
Taylor, 6 Bing. 183, 186; Mitchimon 
Cross, 58 111. 366 ; Malone v. Murphy, 
2 Kans. 250; Hall v. Hawkins, 5 
Humph. 357 ; Cloon v. Gerry, 13 Gray 
201 ; Israel v. Brooks, 23 111. 575 ; 
Flickinger v. Wagner, 46 Md. 581 ; 
Wade v. Wqlden, 23 111. 425 ; Chapman 
v. Cawrey, 50 Id. 512 ; Sappington v. 
Watson, 50 Mo. 83 ; Callahan v. Caf- 
farata, 39 Id. 136 ; Casperson v. 
Sproule, 39 Id. 39 ; Foshay v. Ferguson, 
2 Denio 617 ; Heyne v. Blair, 62 N. Y. 
19, 22 ; Hurd v. Shaw, 20 111. 354 ; 
Bell v. Pearcy, 5 Ired. 83 ; Center v. 
Spring, 2 Clarke 393 ; Kidder v. Park- 
hurst, 3 Allen 393 ; Krug v. Ward, 77 
111. 603; Skidmore v. Bricker, 77 Id. 
164. 

Probable cause, as denned by the Su- 
preme Court of the United States, is 
" the existence of such facts and circum- 
stances as would excite belief in a rea- 
sonable mind, acting on the facts within 
the knowledge of the prosecutor, that 
the person charged was guilty of the 
crime, for which he was prosecuted : ' ' 
Wheeler v. Nesbitt, 24 How. (IT. S.) 
545. See, also, Broad v. Ham, 5 Bing. 
(N. C.) 722 ; Faris v. Starke, 3 B. 
Mon. 4 ; Farnam v, Feeley, 56 N. Y. 
451 ; Barron v. Mason, 31 Vt. 189 ; 
Fagnan v. Knox, 66 N. Y. 525 ; Shaul 
v. Brown, 28 Iowa 37 ; s. c. 4 Am. 
Rep. 151 ; Braveboy r. Cockfield, 2 
McMul. 270 ; Winebiddle v. Porterfield 
9 Penn. St. 137 ; Gallaway v. Burr, 32 
Mich. 332 ; Bacon v. Towne, 4 Cush. 
217; Collins v. Hayte, 50 111. 353; 
Gee v. Patterson, 63 Me. 49 ; Lawrence 
v. Lanning, 4 Ind. 194 ; Carl v. Ayers, 
53 N. Y. 14 ; Spengler v. Davy, 15 
Grat. 381 ; Mowry v. Whipple, 8 R. I. 
360 ; Bauer v. Clay, 8 Kans. 580 ; 
Boyd v. Cross, 35 Md. 194; Jacks v. 
Stimpson, 13 111. 701 ; Travis v, Smith, 
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1 Penn. St. 234; Stone v. Stevens, 12 
Conn. 219 ; Hall v. Suydam, 6 Barb. 
83 ; Raulston v. Jackson, 1 Sneed 128. 
Probable cause does not rest upon the 
sincerity of the prosecutor's belief, nor 
upon its reasonableness, as shown by 
facts which are calculated to influence 
his judgment, peculiarly, and not the 
judgment of others. It must be estab- 
lished by facts, which are likely to induce 
any reasonable man to believe that the 
person is guilty of the alleged crime. It 
is not affected by the individual belief or 
unbelief of the prosecutor. Although 
his ho;:est belief in the guilt of the ac. 
cused is necessary to shield him from a 
judgment for malicious prosecution, it is 
not because such belief is necessary to 
establish probable cause, but because its 
absence proves that the prosecution was 
instituted for the gratification of his 
malicious feelings towards the accused. 
The definition cited in the principal case 
with approval from Van Sickle v. 
Brown, 68 Mo. 627, that " that reason- 
able and probable cause, which will 
relieve a prosecutor from liability, is a 
belief by him in the guilt of the accused, 
based upon circumstances sufficiently 
strong to induce such belief in the mind 
of a reasonable and cautious man," is a 
loose and unguarded statement of what 
constitutes " probable cause," and is 
calculated to mislead in the settlement 
of the effect of professional advice upon 
the establishment of probable cause. 
Perhaps to this very misapprehension of 
the meaning of "probable cause" may 
be traced the common error as to the 
manner in which the advice of counsel 
affords a defence, and which the princi- 
pal case undertakes to correct. If prob- 
able cause depends upon the honest 
reasonable belief of the prosecutor in the 
guilt of the accused, it is certainly based 
upon reasonable grounds, if his legal 
adviser tells him he has a good cause of 
action. He has a right to presume that 
an attorney, an officer of the court, is 
skilled in the law, and is better able to 
Vol. XXX.— 74 



judge of the probability of the cause 
than he. But his belief does not enter 
into the determination of the question 
of probable cause. It is not established 
when it is shown that the facts and cir- 
cumstances of the case were sufficient to 
make the prosecutor's belief reasonable ; 
it must be shown that as a matter of law 
they were sufficient to induce in any 
reasonably prudent man the belief, that a 
good cause of action exists. If that be the 
true definition, and it is fully established 
by the cases cited supra, the advice of 
counsel certainly cannot furnish a con- 
clusive presumption of probable cause. 
His opinion cannot be binding upon the 
court, nor is it such a fact, standing 
alone, which would induce any reason- 
ably prudent man to believe in the com- 
mission of the offence. The faith and 
confidence reposed by the prosecutor in 
the counsel, might make it reasonable 
for him to believe in the existence of 
probable cause, but it is not a fact which 
would be capable of supplanting the 
judgment of the court ; although such 
an opinion, given by able and learned 
counsel in a case of doubtful circum- 
stances, would be entitled to its proper 
weight as argument. As Mr. Justice 
Story says : " What constitutes a pro- 
bable cause of action is, when the facts 
are given, matter of law upon which the 
court is to decide ; and it cannot be 
proper to introduce certificates of counsel 
to establish what the law is :" Blunt v. 
Little, 3 Mason 102. Probable cause is 
a question of law to be determined by 
the court upon the facts of the case : Is- 
rael v. Brooks, 23 111. 575 ; Garrison v. 
Pearce, 4 E. D. Smith 255 ; Greenwade 
v. Mills, 31 Miss. 464 ; Busst v. Gib- 
bons, 6 H. & N. 912 ; Ulmer v. Leland, 

1 Me. 135; Cloon v. Gerry, 13 Gray 
201 ; Boyd v. Cross, 35 Md. 194 ; Wade 
v. Walden, 23 111. 425 ; Masten v. Deyo, 

2 Wend. 424 ; Mc Williams v. Hoban, 
42 Md. 56 ; Center v. Spring, 2 Clarke 
393; Chapman v. Cawrey, 50 111. 512 ; 
Pangburn v. Bull, 1 Wend. 345 ; Sweet 
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V.Negus, 30 Mich. 406 ; Besson v. South- 
ard, 10 N. Y. 236 ; Waldheim v. Sichel, 
1 Hilton 45 ; Cooper v. Waldron, 50 Me. 
80 ; Speck v. Jutfson, 63 Id. 207 ; .fod- 
der v. Parkhurst, 3 Allen 393 ; Thomp- 
son v. Force, 65 111. 370 ; Harkrader v. 
Moore, 44 Cal. 144 ; Swaim v. Stafford, 
4 Ired. 392. But if the facts are in dis- 
pute, so that the question of probable 
cause becomes a mixed one of law and 
fact, it must be given to the jury to de- 
termine upon proper instructions from 
the court : Garrison v. Pearce, 3 E. D. 
Smith 255 ; Humphries v. Parker, 52 
Me. 502 ; Ulmer v. Leland, 1 Me. 135 ; 
Greemcade v. Mills, 31 Miss. 464 ; 
Heyne v. Blair, 62 N. T. 19 ; Besson v. 
Southard, 10 N. Y. 236; Waldheim v. 
Sichel, 1 Hilton 45 ; Cole v. Curtis, 16 
Minn. 182; Driggs v. Burton, 44 Vt. 
124 ; Sims v. McLendon, 3 Strobh. 557. 
The advice of counsel, therefore, is 
only so far a good defence, as it tends 
to prove the honesty of the prosecutor's 
belief in the guilt of the accused. And 
the honesty of bis belief only has weight 
as evidence of the purity and .legality of 
his motives in commencing the prosecu- 
tion. If the want of probable cause is 
shown, it is a rule of law that the jury 
may infer malice from the groundlessness 
of the cause, and are not obliged to find 
actual malice in order to bring in a ver- 
dict of guilty : Mitchell v. Jenkins, 5 B. 
& A. 588 ; Burhaus v. Sanford, 19 
Wend. 417 ; Manns v. Dupont, 3 Wash. 
C. C. 31 ; Nicholson v. Coghill, 4 B. & 
C. 21 ; Harpham v. Whitney, 77 111. 
32 ; Green v. Cochran, 43 Iowa 544 ; 
Center v. Spring, 2 Clarke 393 ; Barron 
v. Mason, 31 Vt. 189 ; Page v. Cushing, 
38 Me. 523. The jury may presume 
that the institution of a prosecution with- 
out probable cause, proceeded from 
malice and a desire to injure the ac- 
cused. But it is not a conclusive pre- 
sumption. It is possible to rebut it by 
the proof of any facts which tend to 
show that the prosecutor was actuated 
solely by the laudable motive of bringing 



a criminal to justice : Wheeler v. Neslitt, 
24 How. (U. S.) 544 ; Barron v. Mason, 
31 Vt. 189 ; Scanlan v. Cowley, 2 Hil- 
ton 489 ; Center v. Spring, 2 Clarke 
393 ; Besson v. Southard, 10 N. Y. 236 ; 
Hayes v. Hayman, 20 La. Ann. 336 ; 
Lyon v. Hancock, 35 Cal. 372 ; Blassv. 
Gregor, 15 La. Ann. 421. Sucli a fact 
is the advice of counsel that there exists 
a good cause of action. "Everyman 
of common information is presumed to 
know that it is not safe in matters of im- 
portance, to trust to the legal opinions 
of any but recognised lawyers ; and no 
matter is of more legal importance than 
private reputation and liberty. When 
a person resorts to the best means in his 
power for information, it will be such a 
proof of honesty as will disprove malice 
and operate as a defence proportionate 
to his diligence." Judge Campbell's 
opinion in Stanton v. Hart, 27 Mich, 
539. It is only, however, as evidence 
of his good motives, in rebuttal to the 
inference of malice from the want of 
probable cause, that it will prevail as a 
defence. It does not constitute a con- 
clusive presumption of good faith on the 
part of the prosecutor. If, therefore, 
there are facts, as in the principal case, 
which establish the existence of malice 
and show that the procurement of pro- 
fessional opinion was to cloak his malice, 
or, as a matter of precaution, to learn 
whether it was safe to commence pro 
ceedings, the defence will not prevail : 
Glascock v. Bridges, 15 La. Ann. 672 ; 
Chapman v. Dodd, 10 Minn. 350 ; Bur- 
nap r. Albert, Taney 344 ; Ames v 
Rathbun, 55 Barb. 194 ; Rover v. Web 
ster, 3 Clarke 502 ; Davenport v. Lynch, 
6 Jones L. 545 ; Fisher v. Forrester, 33 
Penn. St. 501 ; Kimball v. Bates, 50 
Me. 308 ; Brown v. Randall, 36 Conn. 
56; Prough v. Entriken, 11 Penn. St. 
81 ; Schmidt v. Weidman, 63 Id. 173 ; 
Krug v. Ward, 77 111. 603. In Snow 
v. Allen, 1 Stark. 409, one of the earli- 
est cases in which the advice of counsel 
was set up as a defence, Lord Ellen- 
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borough inquired : " How can it be 
contended here that the defendant acted 
maliciously? He acted ignorantly." 
* * » " jj e wa g acting under what he 
thought was good advice ; it was unfor- 
tunate that his attorney was misled by 
Higgen's Case, Cro. Jac. 320 ; but 
unless you can show that the defendant 
was actuated by some purposed malice, 
the plaintiff cannot recover. ' ' 

In order that the advice of counsel 
may furnish a counter-presumption to 
the inference of malice from the want of 
probable cause, several requirements 
must have been satisfied. In the first 
place, the opinion must have been given 
after a full and complete statement of 
all the facts within the knowledge of the 
prosecutor, which bear upon the guilt or 
innocence of the accused. Says Mr. 
Justice Story : "It appears to me that 
a necessary qualification of the admission 
is, that it should appear in proof that 
the opinion of counsel is fairly asked 
upon the real facts and not upon state- 
ments which conceal the truth or mis- 
represent the cause of action. If the 
law were otherwise, nothing would 
be more easy than to shelter the most 
malicious prosecutions under the opinion 
of counsel, honestly given, but under a 
total mistake of the facts. Probable 
cause of action in the opinion of counsel 
must depend upon the facts which are 
brought before him ; and if the whole 
facts which are material to form such 
opinion are not presented to the mind, 
how can the court say that he has given 
any opinion as to the true cause of 
action ?" Blunt v. Little, 3 Mason 102. 
See also, Chandler v. McPherson, 11 
Ala. 916; Sharp v. Johnston, 59 Mo. 
557; Ross v. Innis, 35 111. 487; Al- 
dridge v. Churchill, 28 Ind. 62 ; Turner 
v. Walker, 3 G. & J. 380 ; Walter v. 
Sample, 25 Fenn. St. 275 ; Skidmore v. 
Bricker, 77 111. 164 ; Potter v. Seale, 8 
Cal. 217 ; Lemay v. Williams, 32 Ark. 
166; Phillips v. Bonham, 16 La. Ann. 
387 ; Wicker r. Hotc'iliss, 62 111. 107 ; 



Wood v. Weir, 5 B. Mon. 544 ; Bill v. 
Palm, 38 Mo. 13; Fisher v. Forrester, 
33 Penn. St. 501 ; Soule v. Winslow, 66 
Me. 447 ; Cooper v. Utterbach, 37 Md- 
282 ; Hall v. Suydam, 6 Barb. 83 ; 
Thompson v. Lumley, 50 How. Pr. 105. 
In the ascertainment and presentation 
to counsel of the facts of the case, the 
prosecutor is required to exercise the 
utmost diligence. And if there were 
facts undiscovered, which by due care 
could have been ascertained, or not dis- 
closed to counsel because the prosecutor 
did not deem them material, it would 
have the same effect upon the value of 
the legal opinion as if they had been cor- 
ruptly and wilfully concealed : Sapping- 
ton v. Watson, 50 Mo. 83 ; Levy v. Bran- 
nan, 39 Cal. 485 ; Stevens v. Fassett, 27 
Me. 266; Hill v. Palm, 38 Mo. 13; 
Sharp v. Johnston, 59 Id. 557 ; Hew- 
lett v. Cruchley, 5 Taunt. 277 ; Bliss v. 
Wyman, 7 Cal. 257 ; Thompson v. Mus- 
sey, 3 Greenl. 305 ; Scotten v. Longfellow, 
40 Ind. 25 ; Galloway v. Stewart, 49 
Id. 156. 

It must be shown that the person upon 
whose opinion the defendant relied was 
a regular, practising attorney at law. 
"To permit the counsel of those whose 
capacity we have no means of judging, 
and who owe no responsibility to the 
courts, to be received as evidence, would 
lead to collusion and furnish a ready 
defence in all actions like the present:" 
Williams v. Van Meter, 8 Mo. 339. 
The real ground for this limitation of 
the doctrine is that by seeking the coun- 
sel of others than attorneys duly author- 
ized to practice law, the prosecutor has 
not exercised that care and precaution 
which is required of him before en- 
dangering the reputation and liberty of a 
citizen. " The persons, to consult whom 
is the duty of a party, who conceives 
himself aggrieved and is about to insti- 
tute a criminal prosecution, are gentle- 
men of the legal profession and not those 
who, in point of qualification to advise 
upon such questions, stand no higher 
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than that party himself. " Mr. Justice 
Story, in Blunt v. Little, supra. See 
also, Olmstead v. Partridge, 16 Gray 
381 ; Murphy v. Larson, 77 111. 172 ; 
Stanton v. Hart, 27 Mich. 539 ; Beal v. 
Robeson, 8 lied. 276 ; Burgett v. Bur- 
nett, 43 Ind. 78 ; Straus v. Young, 36 
Md. 246. Justices of the peace and all 
other persons who are not regularly ad- 
mitted to the bar as attorneys and coun- 
sellors, are generally held to be incom- 
petent advisers for the purpose of af- 
fording protection against the action for 
such malicious prosecution : Sutton v. Mc- 
Connell, 46 Wis. 269 ; Olmstead v. Par- 
tridge, 16 Gray 381 ; Murphy v. Larson, 
77 111. 1 72, and cases cited in the pre- 
ceding note. But in Philadelphia it has 
been held that a city alderman, as the 
conservator or justice of the peace, is 
capable of advising parties in such cases, 
and such advice will afford a defence to 
the imputation of malice : Thomas v. 
Painter, 10 Phila. 409 ; Rosenstein v. 
Feigel, 6 Phila. 532. This has not yet 
been passed upon by the Supreme Court 
of Pennsylvania : Bernar v. Dunlap, 1 3 
Norris 329. 

It has also been held in a late case in 
the Supreme Court of Maine, White v. 
Carr, 71 Me. 558, that the opinion of 
counsel will not avail as a defence if the 
counsel is jointly interested with the 
prosecutor in the prosecution. This 
seems to be a very proper limitation. 
Por it has been repeatedly held, that if 
counsel expresses doubt as to the exist- 
ence of probable cause, or acts in bad 
faith in collusion with the client, the 
advice will be no defence : Kendrich v. 
Cypert, 10 Humph. 291 ; Stone v. Swift, 
4 Pick. 389 ; Cole v. Curtis, 16 Minn. 
182 ; Center v. Spring, 2 Clarke 393. 



If the attorney is interested in the con- 
viction of the alleged criminal, he cer- 
tainly is not competent to give an un- 
biased opinion upon the question of 
probable cause. His judgment is very 
likely to be swayed by personal interest. 
If, however, the prosecutor is ignorant 
of the fact, it will not affect the honesty 
of the prosecutor's belief or his good 
faith more than any other improper mo- 
tive of counsel, if not shared in by the 
client : Burnap v. Albert, Taney 244. 

Finally, the defendant must have acted 
in good faith upon the advice received. 
He must not only believe that he has a 
good cause of action when he commences 
the proceedings (Ravenga v. Macintosh, 
2 B. & C. 693 ; Thompson v. Lumley, 
50 How. Pr. 108; Potter v. Seale, 8 
Cal. 217 ; Sail v. Suydam, 6 Barb. 83 ; 
Anderson v. Friend, 71 111. 475), but he 
must continue to do so throughout the 
entire course of the proceedings. If, 
subsequently, facts are discovered which 
throw new light upon the case, or he ob- 
tains a contrary opinion from some other 
attorney, either of which being sufficient 
to induce a reasonably prudent man to 
doubt the justice of his cause, the prose- 
cutor is not permitted to rely any further 
upon the counsel's opinion. It will pro- 
tect him as to all steps taken in the 
prosecution before the discovery of the 
new facts ; but he must discontinue the 
proceedings or communicate them to the 
counsel ; and if counsel still advises him 
that he has a good cause, he may pro- 
ceed in the prosecution, and such subse- 
quent advice will protect him : Stone v. 
Swift, 4 Pick. 389 ; Cole v. Curtis, 16 
Minn. 182 ; Center v. Spring, 2 Clarke 
393 ; Ash v. Marlow, 20 Ohio St. 119. 

C. G. TlEDEMAN. 
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